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VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals. Buildin~: in the City of Richmond on Tuesday the 
4th day of May, 1954. 
_JESSE THOM.AS PERRY, 
against 
ROY K. THOi\IPSON, 
Plaintiff in Error, 
Defendant in Error. 
From the Court of Law and Chancery of the City of Norfolk. 
Upon the l)etition of Jesse Thomas Perry a .writ of error 
and su,perserleas is awarded him to a judgment rendered ~y 
the Court of Law nnd Chancery of the City of Norfolk on the 
.21st day of Januarv, 1954:, in a certain motion for judgment 
then therein denending wherein Roy K. Thompson was plaiJ'.1-
tiff and the petitioner was defendant; and it appearing fro:i;n 
the certificate of t11e clerk of t11e said court that a 8itper.c;ededs 
bond in the penalty of two t]1ousand, five hundred doilars, con-
ditioned according· to law has heretofore been given in accor~-
anc·e with· the prov:isions of Sections 8-465 and 8-477 of tqe 
Code of Virginia of 1950, no additional bond is required. ' 
2 Supreme Court of Appeals of Virginia. 
RECORD 
* * • • 
page 7 ~ INSTRUCTION NO. P-1. 
The court instructs the jury that if you believe from the evi-
dence in this case that Mr. Thompson operated his vehicle in a 
careful and prudent manner and was not negligent and if you 
further believe from a preponderance of the evidence that 
Mr. Perry was guilty of negligence which was the sole proxi-
mate cause of the accident you shall find for Mr. Thompson 
as plaintiff. 
Granted. 
J. H. T. 
page SJ INSTRUCTION NO. P-2. 
The Court instructs the Jury that it was the duty of the 
defendant, Perry, to keep his vehicle under reasonable con-
trol, keep a proper lookout and drive at a speed no greater 
than that which was reasonable and proper under the 'Circum-
stances and traffic conditions then existing. 
If you believe that he failed in any of these duties and such 
failure proximately caused or contributed to the accident, 
then the defendant cannot recover on his cross claim. 
And if you further believe that such failure was the sole 
proximate cause of the a·ccident, the plaintiff should recover. 
· · Granted. 
page 9 ~ INSTRUCTION NO. P-3. 
The jury is further · instructed that if .they find for the 
plaintiff, in. estimating his damages they may take into con-
sideration any bodily injury he ·may have sustained by reason 
of the accident complained· of, any physical pain or suffering 
or· inconvenience caused thereby, the duration of such pain 
.or suffering or inconvenience, any loss sustained by the plain-
tiff ·by reason of any· disability to attend to his ordinary 
hm,iness · and affairs by reason of the accident and also any 
expenses for medical treatment, x-rays, medicines, etc. made 
·necessary by the injury and they may assess his damages at 
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such a sum as they think just and proper under the evidence 
111 the case not exceeding ~10,uuo.ou claimed in the mo~ion. 
Granted. 
J. H. T. 
page 10 ~ INSTRUCTION NO. D-1. 
The Court instructs the Jury that it was the duty of the 
plaintiff, Thompson, to keep his vehicle under reasonable con-
trol, keep a proper lookout and drive at a speed no greater 
thanthat which was reasonable and proper under the circum-
stances and traffic conditions then existing, and in no case in 
excess of 25 MPH. 
If you believe that he failed in any of these duties and 
such failure proximately caused or contributed to the accident, 
then the plaintiff cannot. recover. 
And if you further believe that such failure was the sole 
proximate cause of the accident, the defendant should re~ 
cover on his cross-claim. 
Granted. 
J. H. T. 
page 11 ~ INSTRUCTION NO. D-2a. 
The Court instructs the Jury that where two vehicles ap-
proach or enter an intersection at approximately the same 
time, the vehicle on the right has the right of way; otherwise 
neither vehicle has the right of way and both are charged with 
the exercise of reasonable care in approaching, entering and 
crossing the intersection. 
Granted. 
J. H. T. 
page 12 ~ INSTRUCTION NO. D-3. 
The Court instructs the Jury that if you believe from the 
evidence the defendant had the right of way, a.s defined in an-
other instruction, then it was the duty of the plaintiff, in the 
exercise of ordinary care, to slow down, stop or otherwise 
4 Supreme Court. of Appeals of Virginia. 
yield the rig·ht of way to the defendant and allow him to pass 
by, in i;easonable safety. 
If you believe from the evidence that the plaintiff failed in 
his duty in this regard and such failure proximately caused 
or contributed to the accident, then the plaintiff cannot re-
cover. 
And if you further believe that such failure was the sole 
proximate cause of the acc1dent, then the defendant should 
recover on his cross-claim. 
Granted. 
J. H. T. 
page 13} INSTRUCTION NO. D-4. 
The Court instructs the Jury that, if you believe from the 
evidence, this accident was caused by the joint or concurring 
negligence of both drivers, then neither party can recover 
from the other. 
And this is true even if you believe one driver was more 
negligent than the other. 
· Granted. 
J. H. T. 
page 14} INSTRUCTION NO. D-5. 
· The Court instructs the Jury that if you believe from the 
accident the defendant is entitled to recover on his cross-
c.laim, then your verdict should be for the amount of the dam-
age to his automobile of $265.83, plus whatever amount you 
believe will reasonably compensate him for the injury he re-
ceived as a result of this acciqent. 
Granted. 
J. H. T. 
page 15 } INSTRUCTION NO. D-2. 
The Court instructs the Jury that the plaintiff did not have 
the right of way at this intersection. and if you believe from 
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the evidence that the two vehicles approached or entered the 
intersection at approximately the same time then the defend-
ant had the right of way. 
Refused. 
J. H. T. 
page 16 ~ Virginia: 
In the Court of Law and Chancery of the City of Norfolk 
on January 21st, 1954. 
* • • 
ORDER. 
This day came the parties, in person and by counsel, and 
thereupon came a jury, to-wit; vV. H. Edney, Josiah J. White, 
D. H. Edwards, Ashton L. Doyle, C. F. M. Morris, Jr., W. H. 
Hall, Jr., and Clayton S. Steele, who, upon being duly sworµ 
the truth to speak upon the issues joined, and having hear~ 
all of the evidence and argument of counsel, returned verdicts 
in the following words and fignres, on the motion for jud~-
ment, ''W·e t]ie jury find for the plaintiff in the amount Qf 
$2000.00 ", "On the cross-claim asserted by Jesse Thomas 
Perry against Roy K. Thompson, we the jury find for Roy 
K. Thompson''. Thereupon the def end ant, by counsel, moved 
the Court to set aside the verdicts of the jury and grant him 
a new trial, upon the grounds that the said verdicts are c01i-
trary to the law and the evidence and upon the further grounds 
that tbe plaintiff was guilty of negligence as a matter of law, 
wllich motion after having been fully heard and maturely con-
sidered by the Court is overruled, to which action of the Court 
in overruling the motion for a new trial, the defendant, by 
counsel, duly excepted. 
Whereupon it is considered by the Court that t];te plain-
tiff recover ag-ainst the said defendant the sum of Two Thous-
and ($2000.00) Dollars, with interest thereon to be computed 
after the rate of six per centum per annum from the 21st d~y 
of January, 1954, until paid, together with his costs about his 
suit in this his behalf expended. 
It is further considered by the Court 1 hn t the said def end-
/ Supreme Court of _Appeals of Virginia. 
ant take nothing for his cross-claim. To which action of the 
Court in entering judgment, the defendant, by counsel, duly 
excepted. 
page 17 r A Copy-Teste : 
W. L. PRIEUR, JR., Clerk. 
By L. l\lI. CALVERT, D. C. 
page 18 ~ 
• 
ORDER. 
This cause came on this day to be heard upon the motion of 
the defendant to set aside the verdict of the jury and enter 
final judgment for the defendant on the grounds that the 
plaintiff was guilty of contributory negligence as a matter 
of law, and was argued by counsel. 
Upon consideration whereof, the Court doth overrule the 
said motion, to which action of the Court, the defendant duly 
excepted.· 
And thereupon, the said defendant having indicated his in-
tention of applying to the Supreme Court of Appeals of Vir-
ginia for a writ of error and suversedeas to the judgment en-
tered against him in this cause, it is ordered that execution 
upon the said judgment be suspended for a period of ninety 
days from the date of the final judgment upon the said de-
fendant or someone for him entering into and acknowledging 
a proper suspending· bond in the penalty of Twenty Five 
Hundred ($2500.00) Dollars, conditioned according to law, 
with surety to be approved by the Clerk of this Court. 
Enter Feb. 3, 1954. 
J.H.T. 
page 19 r 
• 
'.I 
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. NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
Now comes the defendant, Jesse Thomas Perry, pursuant 
to the provision of Rule 5 :1, Section 4 of Rules of Court, and 
states that he hereby notes an appeal from the final judg-
ments of the Court of Law and Chancery of the City of Nor-
folk, Virginia, rendered in the above styled cause in favor 
of the plaintiff against th.e defendant, entered on the 21st day 
of January, 1954, and that the said defendant to that end, 
will prepare and present his petition for a writ-of-error and 
supersedeas and the record in this cause to a Justice of the 
Supreme Court of Appeals of Virginia. 
For his assig·nments of error, the said defendant says that 
the Trial Court erred as follows: 
1. The Court erred in overruling the motion of the defend-
ant to strike the plaintiff's evidence. . 
2. The Court erred in ref using to grant instruction D2, as 
amended, offered hv the <lef endant. 
3. The Court en;ed in granting instruction D2a, drawn by 
the Trial Court. 
4. The Court el'red in overruling the motion of the defend-
ant to set aside the verdicts and enter final judgment for the 
defendant. . 
5. The Court erred in overruling the motion of 
page 20 ~ the defendant to set aside the verdicts and grant 
a new trial. 
6. The Court erred in rendering final judgments on the 
verdicts in favor of ~he plaintiff against the defendant. 
* * 
J.ESSE THOMAS PER.RY. 





Court of Law and Chancery, Norfolk, Va. Filed 2-5-1954. 
Attest: 
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OFFICER W. L. BORDEAUX, 
called as a witness on behalf of the plaintiff, having been :first 
duly sworn, was examined and testified as follows : 
By Mr. Bohannon: 
Q. Officer, did you make some investigation of an accident 
which occurred at 30th and Debree .on July 28th? 
A. Yes, sir. 
Q. Do you know what time that was? 
A. Approximately 1 :30. . 
page 4 ~ By the Court : 
. Q. That is when the accident occurred, approxi-
matelv? · 
A. Yes, sir. Approximately 1 :40 would be closer, I am 
sure. I think 1 :40 would be about the exact time. 
By Mr. Bohannon: . 
Q. I believe you got there after the accident Y 
A. Yes. 
Q. What did you find T 
A. I found a truck operated by Roy K. Thompson, a '48 
Chevrolet panel truck, owned by Mr. Gildersleeve, I believe, 
operated south on Debree Avenrie and a '48 Oldsmobile sedan 
owned and operated by Jesse T. Perry east on 30th Street 
Number two car-
Q. Which car was that? 
The Court : Which is which? 
A. That was Mr. Perry's. I found that approximately 20 
feet of skid marks were left from the impact back west on 
30th Street. 
Bv the Court: 
· Q. How many feet? 
A. Approximately 20 feet. That was stepped off, Judge, 
at approxi~ately three feet per step. 
Bv Mr. Bohannon: 
·Q. Where was the panel truck damaged, hitY 
A. On the right side, sir. 
page 5 } Q. Front, rear, or middle? 
A. I would say from the center towards the rear. 
Q. From the center towards the rear? ' 
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0 ff icer W. L. Bordeaux, 
A. Yes. 
Q. And the other car Y 
A. The other car was the front. 
Mr. Bohannon: Answer Mr. Wormington. 
CROSS EXAMINATION. 
By Mr. Yv ormington : 
Q. Mr. Bordeaux, the skid marks you speak of extende.4 
from the point of impact back west Y 
A. On 30th Street. 
Q. On 30th Street, about 20 feet T 
A. Yes. 
Q. Their location with respect to the intersection would be 
about half the skid marks were in the intersection and half 
west of the intersection V 
A. Yes. 
Q. So apparently the ·brakes were applied 10 feet west of 
the intersection and continued on into the intersection, and 
another ten feet up to the point of impact? 
A. Yes. 
Q. I gather that the point of impact vrns approx1-
page 6 ~ mately in the center of 30th Street and the center 
of Debree¥ 
A. Yes. 
Q. The Perry vehicle had stopped about at the point of im-
pact, had it not Y 
A. Yes. 
Q. And the Thompson truck had continued on? 
A. Yes. 
Q. A distance of about six feet south of the intersection and 
stopped on the left-hand side of Debree headed south Y 
A. On the southwest corner Y 
Q. The southwest corner? 
A. Yes. 
Q. The left si<le, headed south Y 
A. Yes. 
Q. Approximately about six feet south of the intersection? 
A. Yes. 
Q ... Were there any traffic controls at this intersection? 
A. No. . 
Q. Stop signs or traffic lig·hts? 
A. No. 
:r 
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Roy K. Thompson. 
Q. What was the speed limit there? 
A. Twenty five ·miles an hour. 
page 7 ~ By the Court: 
Q. That would cover both vehicles? 
A. Yes. 
ROY K. THOMPSON, 
the plaintiff, having been first duly sworn, was examined and 
testified as follows: · 
Bv Mr. Bohannon: 
·Q. Will you state your name, please? 
A. Roy K. Thompson. 
Q. How old are you, Mr. Thompson? 
A. Thirty three. 
Q. Tall{ so the jury and the Court can hear you. 
A. Thirty three. 
Q. On or about July 28th what was your occupation? 
A. Plumber with B. E. Gildersleeve. 
Q. Will you tell the Court and jury what occurred on that 
dav? 
A. With reference to any accident? 
Q. Yes. Were you driving his vehicle that dayf 
A. Yes. 
Q. Mr. Gildersleeve's? 
page 8} A. Yes. 
Q. What type of vehicle was it¥ 
A. A '48 panel Chevrolet, one and one-half ton truck. 
Q. What time of day was this? 
A. Approximately 1 :45. 
Q. In the afternoon Y 
A. Yes, sir. It would vary either way maybe 15 minutes. 
I am not positive. 
Q. How was the weather? 
A. Clear. Q. Clear? 
A. Sunshiny. 
Q. Which way were you going at the time? 
A. South on Debree. 
Q. Will you ten· the Court and jury just how the accident 
occurred in your own words, please? 
A. Well, I was going south on Debree Avenue and as I ap-
proached the intersection I looked both ways and I didn't see 
anything at that moment, and after getting almost over, my 
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Roy K. Tlz:ompson. 
wheels across the renter of 30th Street, I noticed a car driven 
by Mr. Perry coming at me with a very rapid speed, and he 
crashed in the side of the tmck and turned me around to-
wards the door, an<l the door swung off around the hangers; 
and there were tools in there and the tools which I had piled 
up on the right-hand side of me shoved me against 
page 9 ~ the door and the car went off on ari angle. I was so 
afrai<l it was going to turn over, and when I finally 
got out of the car and walked around I saw Mr. Perry getting 
out and coming around. I said, "Golly, what happencdYP 
He said, '' Gosh, I didn't see you.'' 
The truck had a tendency to go over to the left when he hit 
me. The shelves I had on the side and the pipe went right 
over. Everything turned upside down in the truck. 
Q. You stated, Mr. Thompson, that as you approache<l the 
intersection you didn't see Mr. Perry's car. As you ap-
proached the intersection you didn't see his car¥ 
A. No, I didn't. 
Q. ·when was the first time you saw it f 
Mr. v\7 ormington: He has already testified to that. He 
said it was wben his car was crossing the center of 30th 
Street. 
A. My front wheel was approaching the center mark. 
By Mr. Bol1anno1i: 
Q. How far away was he then, when you first saw llim 7 
Come down here and demonstrate to the jury with these 
models, will you, please i Debree A venue runs north and south 
and 30th Street runs east and west. Take one of those two 
models and demonstrate how the thing happened. 
A. I was going south on Dehree Avenue. Mr. Perry was 
going east on 30th Street and as I approached the 
page 10 ~ intersection I looked both ways and didn't see Mr. 
Perry for the moment. 
As I starte<l across and got approximately thei·e (indicat-
ing) then Isa,,· Mr. Perry here (indicating). ,ve both con-
tinued a short distance and he crashed into my truck and went 
around in this manner and headed up about in this area, (in-
dicating). 
Bv tl1e Court : 
·Q. Was that where Mr. Perry's car stopped, where you have 
the black carf 
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A. Yes, sir. 
By Mr. Bohannon: 
·, Q. Take the stand, will you Y ·who got the corner first, 
Mr. Thompson? 
A .. I did, sir. 
Q. Is there any question about thaU 
A. None whatsoever, sir. 
Q. You brought this suit for an injury you allege happened 
as a result of this accident. What kind of injury did you re-
ceive! 
A. I have to wear-I got a back sprain so I have been told. 
Q. Explain it from the beginning. Were you injured from 
this accident f 
A. Yes, sir. 
Q. Where were you injured? . 
. A. Rig·ht just below where my belt-just below 
page 11 ~ my spine, a sprain there. . 
Q. What caused that, Mr. Thompson? 
A. The impact and the tool box piling on me and pounding 
against my back. 
Q. Did yon suffer any pain Y 
A. Yes, sir. I was unable to work at times. Mr. Gilder-
sleeve has been very nice to me and wouldn't let me do any 
heavy work. Usually when I was required to set up a boiler, 
I had.no trouble. Now, he don't let me handle anything heavy . 
. I have been doing mostly light work. . 
Q. Did you go to a doctor after the accident Y 
A. Yes, tbat evening.· Mr. Gildersleeve had one of the boys 
bring me to Dr. King's office and he was not in. His nurse 
sent me down for an x-ray at approximately 4 :30 in the after-
noon, and the nurse sent me the next day to Dr. Hollins, which 
I did go the very next morning. 
. Q. Did Dr. Hollins treat you Y 
A. Yes, and he written a prescription for this belt I am 
wearing. 
Q. Were you able to work immediately following this acci-
dent? . 
A. No, sir. I was out from the 28th day, the day of the 
accident, to the 21,st day of August. 
Q. To what date! 
page 12 t A. Sir? 
Q. To August when Y 
A. August 21st. . 
Q~ You were out full time then Y 
A. Yes. 
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Q. Then you returned to work t 
A. I returned to work and the doctor told me not to do any 
heavy work and be very careful, and :Mr. Gildersleeve had me 
go out collecting bills for him and ordering materials for dif-
ferent jobs and checking on jobs, sort of small things like that. 
Q. What type of work were you doing· prior to this acci-
dent? 
.A. Anything· in the line of plumbing and heating construc-
tion, constructing heating systems, setting up heavy sections 
of boilers, installing plumbing lines, nnd anything in the 
plumbing and heating line, working on ladders and all sorts 
of things. 
Q. Were you, or not, able to do that type of work after you 
returned to work? 
A. What was your question! 
Q. Were you, or not, able to do that type of work after you 
returned to work 1 
A. No, sir. Each and every time I would lift an article -that 
I thought I could handle it would break me down 
page 13 ~ ag;ain. I would have pains and wouldn't get an~ 
sleep at night, and the next day I would tell Mr. 
Gildersleeve and he would not send me on anything, but woulq 
stay around the office and would help with little things, ad-
justments and things of that sort. :' i 
Nig·hts I would fall asleep and sleep until 1 :00 or 2 :00 
o'clock and get up and spend the rest of the night in smoking 
cigarettes, and I would get on the floor which was harder than 
the bed. It has boards on it now. I felt it would be more com-
fortable to get down on the floor, and that I would get more 
rest. 
Q. Had your back ever been injured before? 
A. Well, yes, sir, in the Navy I had a little trouhle with m~ 
back but that ,·vas due to the fact-
Q. When was that 1 
A. In 1942-correction, please-1943, May in 1943. 
Q. Did you recover from that? 
A. Completely, sir. : · 
Q. Mr. Thompson, since then have you liad any recurrence 
or any new accident to disable you? 
The Court: You mean since ,July 28th? 
Mr. Bohannon: Yes. 
A. Since the 28th of July? 
14 Supreme Court of Appeals of Virginia. 
Roy K. Thompson. 
By Mr. Bohannon: 
page 14 } Q. Yes. 
A. Since the automobile accident? 
Q. Have you had any trouble or any new accidents with 
your back! 
· A. Yes. 
Mr. Wormington: If this is connected with this accident I 
have no objection, but if it is entirely a new accident, I think 
it is immaterial. 
The Court: What he wants to show is he was injured years 
back, and consequently any other injury he is suffering· today 
is not attributable to this accident on July 28th. 
Mr. Wormington: If that is true, I have no objection. 
The Court: I think, if that is true, it would be admissible. 
Mr. Bohannon: I want to bring his whole story out. 
Mr. Worming-ton: Unless that is his purpose, I object to it. 
The Court: I understand that is the purpose. 
Mr. Bohannon: I will withdraw it. It would be helpful to 
him, for that matter. 
page 15 } By Mr. Bohannon: 
. Q. What trouble have you had since then, Mr. 
Thompson, with your back? 
' A. Well-
Mr. Wormington: Since when? 
Mr. Bohannon: Since the accident on July 28th. 
A. I was removing a closet bowl which weighs between 20 
and 25 pounds, a china closet bowl and it was sitting in the tub 
because it had water in it and it had to be fitted on the :floor-
Mr. Wormington: We have not date of the occasion at all. 
I don't know whether to object, or not. 
By Mr.·Bohannon: 
· Q. When did this occurrence with the bowl take place? 
The Court : Give us the date as best vou can. 
A. I think, as close as I can remember: it was around the 1st 
of January. 
By the Court: 
Q. Of this year t 
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A. I was admitted to the hospital on the 3rd at 11 :30 at 
night. I am trying to remember the date. 
The Court: Gentlemen, step into the hallway, 
page 16 ~ please. 
(The jury retired.) 
The Court : Gentlemen, just let this gentleman go on and 
we will see whether it should go to the jury. 
Mr. Bohannon: The background of it is that he had addi~ 
tional trouble the latter part of December or the 1st of Jan-
uary and went to the hospital, and we expect Dr. Hollins to 
say that he either had a recurrence of l1is original trouble, but 
he could not tell whether this occurrence when he went to the 
hospital in January had anything to do with the accident, 
dated back to the original July 28th accident, or not. 
The Court: If he says it migllt be one or the other, there 
. is doubt about it. It is my suggestion that you not put it in at 
this time. 
Mr. Wormington: I don't think there is going· to be any 
controversy because Dr. Hollins told me exactly what Mr. 
Bohannon has said. 
· The Court: If you cail get the doctor to say that this is at-
tributable to the accident, you may put him back on 
page 17 ~ the stand. 
Mr. Wormington: Then he would put Dr~ 
Hollins on before the jury? 
The Court: Based on Dr. Hollins' statement, I think it is 
inadmissible and I am going to sustain the objection if you 
object. . 
Mr. "\Vormingfon: Yes, sir. 
The Court : All rig·I1t, get the jury back. 
Mr. Bohannon: .Just one minute, please. 
The Court : I am sorry. 
Mr. Bohannon: The witness has· had some trouble since 
this accident and up to the present time, but the wjtness is un-
able to sav what that is and how it occurred. It is a back con-
dition. He can't say whether it is the same thing or whether 
it is related to this .accident. 
The Court: If this cannot be tied up to the injury sustained 
by him on July 28th, I would rule it is inadrnjssible. The doc-
tor can testifv to that. Is he here f 
Mr. Wormington: Yes, sir. 
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· The Court: Doctor, are you in position to say whether or 
not this second occurrence where he was lifting something or 
fell, or whatever it was, was connected in any way 
pag·e 18 } with his injury of July 28th of las~ year Y • 
Dr. Hollins: I can't say definitely that 1t was. 
It may or may not be. · · 
The Court: That is as close as you can get, it may or may 
not? 
Dr. Hollins : Yes. 
The Court: Under the circumstances I rule it is inadmissi-
ble. 
Mr. Wormington: May we agree for the purpose of the 
record, since Dr. Hollins did say that-I have raised no ques-
tion about his not being sworn. Were you sworn, Doctor Y 
Dr. Hollins: No. 
The Court: I can swear him now. 
Mr. Bohannon: Let's wait until he gets on the stand. 
( The doctor was sworn.) 
The Court: Would you g·ive me now the same answer you 
did a moment ago before you were sworn Y · 
Dr. Hollins : Yes, I do. 
The Court: Don't go yet, Doctor. ·we are just dealing with 
a technicality. 
The Witness : I don't remember the dates so 
page 19 } well. 
The Court: That is all right. Nobody remem-
bers exact dates. You may state to the best of your recollec-
tion. Bring. the jury in. · 
(The jury returned to the court room.) 
By Mr. Bohannon: · 
Q. Mr. Thompson, you mentioned the fact about wearing a 
back brace. Have you had to wear that since the accident, 
or not? 
A. Yes, sir, I have had to wear it. 
Q. To what extent do you wear it? 
A. Wear it at work at all times and other than when it is 
beirig washed, and ·when it is being washed, natur_ally I don't, 
and like one day I went down to Dr. Hollins' office without it 
and he said, "Didn't I ask you to wear that?" I said, "Yes." 
In case where it is being washed, I can't very well wear it. 
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Q. Mr. Thompson, what did you lose in earning capacity 
followinn; the accident, or I will put it this way; what were 
you making prior to this accident f 
.A. .Averaged around $115.00. 
By the Court : 
Q. You mean $115.00 a week f · 
.A. Yes, sir. 
By Mr. Bohannon: 
Q. I believe you said that you were out a little 
page 20 ~ over three weeks following the accident f 
A. Yes, sir. 
Q. Did you lose any wages or salaries following your re-
turn to work by reason of your trouble, the back trouble'! 
.A. Yes, sir. 
Q. To what extenU Diel you make full time.? 
.A. Lots of times I would go out with l\fr. Gildersleeve on 
Sundays and would figure jobs, which I was unable to do it 
and would have to rest, and lots of times I was subject to 
emergency calls which he turned over to other employees, and 
things of tliat sort. I would work a number of hours and 
found that I wasn't able to do those things because I required 
rest. 
Q. Do you know what the amounts were? 
.A. Not exactly, no, sir. 
Q. Are you paid a flat sum or by the bond 
A. By the hour. 
Q. By the number of hours you work! 
A. Yes. 
Q. Did you make as many hours following this accident on 
your return to w·ork as you did before 1 · 
A. Not the same days. I would come on the job and this 
pain would hurt me, and I would call him and he would have a 
boy take me home. Maybe this bas happened .three or four 
times that I left the job and went home. 
page 21 ~ By the Court : . 
Q. You said you averaged $115.00 a week prior 
to the accident. What have you averaged since the accident 
or since you went back to work on Aug1:1st 21st? 
A. I would say $85.00. 
Mr. Bohannon: .Answer 1'Ir. \Vormington 's questions. 
18 Supreme Court of Appeals of Virginia. 
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CROSS EXAMINATION. 
By Mr. Wormington: · 
Q. Mr. Thompson, with regard to your injury, before we 
g·et into that, to the facts of the accident, I understand you 
originally hurt your back in the Navy in, I believe you said, 
May of 19437 
A. Yes. 
Q. Is that correct? 
A. Yes, sir. 
Q. Then you hurt your back again before this accident, 
didn't you, in October, I believe, 1952, while you were work-
ing for Mr. ·Gildersleeve? 
A. I don't know whether that was a back injury, or not. 
Q. You told me it was a back injury, didn't you Y 
A. I don't remember whether I told you. 
pag·e 22 ~ Q. You told me you hurt your back f 
A. There was a lot in that statement that I asked 
you to please erase, too, didn't I? 
, Q. And I did it,.didn't U 
\ A. Some of it you did. 
Mr. Wormington:· I have the statement here. 1 think, since 
this witness has raised the issue now as to something about a 
stateme~t, and I didn't ask him about it, that I am entitled to 
introduce it in. evidence. 
The Court: Do you object? 
Mr. Bohannon: Yes, sir. 
The Court: Objection sustained. I will instruct the jury 
to disregard anything as to any statement. 
By Mr. Wormington: . 
· · Q. You did hurt yourelf in November, 1952, and lost about 
a week from work 7 
A. Yes. I told you that. 
Q. You stayed out of work, I believe you said, a little over 
three weeks and returned to work on August 21st; that is cor-
rect, isn't it f 
A. Yes, sir. 
Q. Dr. Thomson completely discharg·ed you, I believe, on 
September 18, didn't he T 
page 23 ~ A. Dr. Thomson 1 
Q. I am sorry, excuse me; Dr. Hollins? 
A. What date did he discharge me f 
Q. September 18, I believe, he discharged you, did he notY 
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Or actuallv as of September 16, 1953, as being completely 
cured? ., 
A. I am not positive of the date. 
Q. He did discharg·e you as cured Y 
A. Yes. 
Q. And it was sometime in September! 
A. Yes. 
Q. That is rigbt. Now, you say you now don't make but 
$85.00 a week? 
A. vVhat? 
Q. You say you are now don't make but $85.00 a week, that 
it averages that f 
The Court: I didn't ask him since the accdent but since he 
· returned to work. There is a distinction there. That would 
be three weeks and two or three days be didn't work at all. · 
Bv the Court: 
"'Q. After you started back to work what has been your ave~ 
age weekly earnings? . · : · 
A. I would say a little over $100.00. 
page 24 ~ By Mr. Wormington: 
Q. A little over $100.00? 1:. 
A. Yes. 
Q. And it was a little over $100.00 before . the accident, 
$113.001 
A. I don't remember the-
Q. That is what you testified to, was it, Mr. Thompson? 1 
A. I am not too positive. 
Q. I understand you are not too positive and I am not try-
ing to pin you down to the exact figures. I think you said you 
made about $115.00 before the accident; is that correct, and · 
what you said? 
A. Yes. 
Q. You now tell the Judge in answer to his question that 
after you returned to work following your loss of time from 
work, you have averaged a little over $100.00 a week. That 
is correct, isn't iU 
A. Yes, sir. 
Q. All right, sir. Coming· now for a moment to the facts of 
the accident- ' 
Mr. Thompson: l\Iay I get a drink of water? 
The Court: vVe will have a little recess. 
! ·• 
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page 25 } (Intermission.) 
By Mr. Wormington: 
Q. Coming back to the facts of the accident, Mr. Thompson, 
as I understand, before anything· happened you were headed 
south on Debree and Mr. Perry east on 30th Street; is that 
correct? 
A. Yes. 
Q. There are no traffic controls there, no stop signs or traffic 
lights; is that correct! 
A. Yes. 
Q. Now, as I understood your testimony on direct examina-
tion you stated that when you reached a point approximately 
at the edge of the intersection you looked both ways and saw 
nothing coming, and continued on into the intersection; is that · 
correct! 
A. Yes, sir. 
Q. When you reached a point where the front wheels, or I 
believe you said when your wheels crossed the center of 30th 
Street, and by that I talfe it you meant your front wheels or 
rear wheels-
A. Front wheels. 
Q. That you then saw Mr. Perry for the first time; is that 
correct, sir, or saw his car for the first time t 
A. I saw his car. · 
Q. His automobile! 
page 26 } A. Yes. 
. Q. And before you could do anything you were 
immediately thereafter struck; is that correct, sir? 
A. What is that? 
Q. Before you could do anything you were immediately 
thereafter struck; that is, your truck was struck; is that cor~ 
rectT 
A. Yes, sir. 
Q. A split second like that (indicating), after you saw Mr. 
Perry-
A. Yes. 
Q. -bang went the.accident? 
A. It was not a split second, no, sir. 
Q. You did have time to put on your brakes, did yol!? 
A. No. 
Q. If you had had any appreciable time from the time you 
saw him before the impact, you would have tried to put on 
your brakes, would you Y 
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A. I don't believe I would have tried to. , 
Q. Would you have tried to speed up and get out of his way? 
A. If I could have cleared him. 
Q. You saw him and immediately there was the impact?, 
A. Yes. 
Q. You didn't put on your brakes at any time? 
A. No. 
page 27 ~ Q. Your vehicle didn't !eave any skid marks at 
all, did it? 
A. Not to my knowledg·e, sir. · 
Q. ·within a relatively short time after you saw Mr. Perry's 
car the impact actually occurred Y 
A. Yes, sir. 
Q. So that he was practically on top of you when you first 
saw him? 
A. When I first saw him he was about 40 feet down there. 
Q. Forty feet down wheref 
A. N ~t forty feet, but I would say a couple of car lengths 
from the start of the intersection on 30th. 
Q. He was two car lengths back from the intersection when 
you were in the center of the intersection? 
A. When I first saw him. 
Q. You are changing- your story from what you said a mo-
ment ago, that when you reached the edge of the intersection 
you looked both ways and you didn't see anything coming. Do 
you want to change the statement? 
A. I didn't see anything· coming? 
Q. You said on direct examination and repeated for me on 
cross examination that when the front wheels of your car were 
half-way across 30th Street, you saw ~fr. ~erry's car for the 
first time. Is that correct now? 
page 28 ~ A. Yes, sir. 
Q. You told me a few minutes ago on cross ex-
amination that at the time you saw him he was practically on 
top of you and you didn't have time to do anything before the 
impact occurred; is that correct, or not? 
A. Yes, sir. 
Q. That is correct 7 
A. Yes. 
Q. It is correct Y 
A. Yes. 
Q. So he was practically on top of you from the standpoint 
of distance Y 
A. He was g·oing pretty fast. He got right to me quick. 
Q. In any event; from the time you saw him until the time 
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of the impact you didn't do anything but continued on, and 
, didn't put on your brakesY 
A. No, sir. 
Q. Is that correct f 
A. Yes, sir. 
Q. The front of bis car struck the right-hand side of your 
truck initiallv about at the door! 
A. Started there at the door going back. 
Q. He scraped your truck Y 
A. No, no evidence of scraping. 
page 29 ~ Q. The front end of his car was damag·edY 
A. Yes. 
Q. The damage on your truck started at the right door, at 
the right door of Mr. Gildersleeve's truckf 
A. Yes. 
· Q. And it goes back from there to the end of the truck? 
A. No. It is just the impression of his car there. When he 
hit me it shoved the truck over. There was no scraping. 
Q. You mean there is no damage to tbe right rear of your 
truck? 
A. I would say it is not the bumper. 
Q. I am talking about the side of the truck, the right side 
towards the rear, not on the rear end. If we use this as a 
model, here is where the injury shows tbe impact was (indicat-
ing). 
A. Yes. 
Q. Is there any damage in there (indicating) ¥ 
A. Yes. 
Q. All the way back to the end of this comer (indicating) f 
A. I wouldn't sav all the way back there. 
Q. There is damage along there, is there t . 
A. I would say from the rear fender to the center 
page 30 ~ of the door is the damaged area, the frame of the 
truck. 
By the Court: 
Q. Did you ever say how fast you were going when you came 
into the intersection 1 · 
A. I would say between 15 and 20, sir. 
By Mr. w· ormington: 
Q. You were g·oing about 15 or 20, you say f 
A. Yes. 
Q. You l1eard t11e police officer state that your truck was 
crver here about six feet out of the intersection, south of the 
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intersection, about the same distance from the left side of-
actually the east side of Debree Avenue; is that ,correcU 
A. Yes. 
Q. That is correct. Mr. Perry's c~r stopped apparently 
about at the point of impact, something· like that (indicating) T 
A. No. The impact was further over from Mr. Perry's car. 
Q. Which wayY · 
A. Over east. 
Q. Over this way (indicating)? 
A. My truck was backed up. 
Q. You were not six feet out of the intersection Y 
A. No. 
Q. You disagree with the officer Y 
page 31} A. According to the drawing, that is what I 
would say. 
Q. That is your estimate of it? 
A. Yes. 
Q. Which would mean your truck was to the left of the 
center of Debree Avenue at the time it was struck, would itT 
A. What is that! 
Q. You place the point of impact as being in the southeast 
quarter of the intersection, don't you? 
A. Yes. 
Q. Is that right? 
- A. Yes. 
Q. There are four quarters T 
A. Yes. 
Q. That is correct, is it Y 
A. Yes. 
Q. If the point of impact was in the southeast quarter of the 
intersection, necessarily your truck had to be over to its left 
of the center of Debree after it was hit, would it? 
A. No. It was hit.back here and shoved over here (indicat-
ing·). ' 
Q. I am asking you about where the point of impact was. 
You told me in the southern quarter of the intersection right 
here (indicating)? 
A. What is the area Y 
page 32 } Q. Here is the center of the intersection (indi-
cating)! 
A. Is this the southwest area here Y Does this mean the 
southeast corner? 
Q. Yes. 
A. Back in here (indicating). 
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Q. That is what I am getting at. You point to a point east 
of your left T 
. A. When I first saw him I started thinking I could clear him. 
Q. You swerved to your left, in other words, is that right f 
A. Whether I did it intentionally or unconsciously, I don't 
remember. 
Q. Did you say the front wheels of your car ~ere· crossing 
approximately the center of 30th Street 1 That was your 
statement three times and I assume it still is¥ 
A. I saw him there. 
·Q. When you were about in that position! 
A. Yes-
Q. Then-
Mr. Bohannon: Let him answer the question. 
By Mr. Wormington: 
Q. Your ·answer was yes, was it? 
A. Yes. 
page 33 }- Q. That is where you saw him first, is iU 
A. Yes, he was about-
Q. I don't mean where he was. I am talking about where 
you were. There is no question in your mind but that is · 
where you were when you first saw him T 
A. Approximately. 
Q. I don't mean to the inch, but approximately? 
A. Yes. 
Q. When you were back in a position back here (indicating), 
entering the intersection, you had not then seen him? You 
said that is where you first saw him, and obviously, if you 
were back here (indicating) you had not seen him then, had 
vou1 
· A. Well, sir, I mean that is when I discovered there was 
going to. be an accic.lent, when I first saw hih1. I am a little 
nervous, and I am getting a little stirred up, and I am esti-
mating-
Q. I am not trying-
Mr. Bohannon : Let him finish. 
By Mr. ,v ormington: 
Q. I am not trying to confuse you. 
:Mr. Bohannon: Let him testify. 
Mr. Wormington: If you are objecting, make your objec-
tion to the Judge. · 
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By Mr. Wormington: 
page 34 ~ Q. I am not trying to confuse you, but am trying 
to be very fair. I know you are not a professional 
witness. 
You said to your attorney that when you reached the edge 
of the intersection and were entering it you looked both ways 
and didn't see anything coming. 
A. ·when I entered the intersection, yes, sir. 
Q. About where I have put you there? 
A. Yes. 
Q. Approximately. We are doing this approximately? 
A. Yes. 
· Q. It was not until you were approximately halfway across 
the intersection that you saw him for the first time? ; 
A. When I first saw him my wheel was about on the center 
line. 
Q. Like that (indicating) 1 
A. Yes. 
By the Court! 
Q. The front wheels 7 
A. Yes. 
Mr. Wormington: No further questions. 
RE-DIRECT EXAMINATION. 1 
By Mr. Bohannon: · 
Q. Mr. Thompson, you made one statement there 
page 35} something about two car lengths you saw the car, 
two car lengths away. What was thaU 
A. Just about when I started across the intersection and 
my front wheels got in the intersection I saw Mr. Perry about 
two car lengths. That is about where he was. · 
By the Court: 
Q. From where? 
A. (No response). 
Bv Mr. Bohannon: 
~ Q. In the back, or where t 
A. West on 30t11 Street. 
By the Court : 
Q. From wheref 
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A~ From Debree Avenue, sir. 
By Mr. Bohannon: 
Q. When you :first saw him you mean he was two car lengths 
back in here (indicating) Y 
A. Yes, sir. 
Q. West of DebreeY 
A. Yes. 
Q. Where were you then t 
A. Just about where that car is now, sir. 
Q. About here Y 
A. Yes. 
Q. And he was two car lengths back here? 
page 36 } A. Yes, sir. 
Mr. Bohannon: That is all. Come down, Mr. Thompson . 
• 
page 46 ~ 
Mr. Wormington: :M:ay it please the Court, I wish to move 
to strike the evidence of the plaintiff on t]1e grounds that he is 
guilty of contributory negligence as a matter of law by his 
own testimony. 
The Court : How f 
Mr. W orinington : · He is the car on the left and he under 
no circumstances had the right of way. I think your Honor 
has made that clear in previous cases. He would then have 
no right to assume that the vehicle to his right ,vas going to 
yield to him under the circumstances he has related. 
· He is certainly, I submit, guilty of contributory negligence 
as a matter of law in his Jack of look-out. 
He testified that when he reached and was entering the in-
tersection he looked both ways and saw nothing coming. I 
think the Court can take judicial notice of tl1e fact that when 
one enters an intersection that at that point there 
page 47 ~ is no further obstruction down the street unless 
there was something in the street. He says despite 
that fact he never saw the defendant's car at that time. He 
never saw the defendant's car until I1e had reached a point 
approximately halfway across tlle intersection. ·He then saw 
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the car, and I think he put it about two car lengths away, cer-
tainly within dangerous proximity to him. I~ a split second 
the impact occurred. 
I submit he didn't have the right of way under any circum-
stances even if you take his testimony most favorably. 
The Court: The defendant was to the plaintiff's right. 
Mr. Wormington: Yes, sir. Certainly he didn't have the 
rig·ht of way, therefore, he could not legally assume that any-
body to his right would yield to him and that is where the 
danger lay. Certainly he has the duty to look to his right and 
see if he can get across the intersection with reasonable safety. 
He has said that when he reached the intersection and. was 
entering it, and I stressed it on cross examination, that he 
saw nothing coming although he looked hoth ways, 
page 48 } and saw nothing coming until his front wheels were 
past the center of the intersection when he saw .at 
that time the defendant's car in dangerous proximity to him. 
He says, not necessarily a split second, but he didn't have 
time to put on his brakes before the impact occurred. 
I submit, as stated, that he is clearly guilty of such negli-
gence as would bar his recovery. . 
The Court : I am going to overrule the motion. He said 
that as he entered the intersection he glanced to his right and 
said he could not see the man. · 
Mr. ·worming-ton: No, sir, he said he didn't see him. 
The Court: He said he looked and so I assume he could not. 
I overrule the motion. 
Mr. ,vormington: We note an exception, your Honor. 
The Court : Otherwise a man to the left could never re-
cover. 
Mr. Bohannon: Mr. Wormington kept saying what the wit-
ness said when he was in the center of the street, that he saw 
the impact was imminent. Mr. Wormington 
page 49 ~ dropped that point when he said that when he was 
at the corner he looked and saw nothing coming, 
and when he was in the intersection he saw the car two lengths 
to his right. I also asked him, "Who got to the corner first!" 
and he said, "I did." That gave him the right of way. 
The Court: I have overruled the motion. 
(The jury returned to the court room). 
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EDDIE N. DAVIS, 
called as a witness on behalf of the defendant, having been 
first duly sworn, was examined and testified .as follows: 
By Mr. Wormington: 
Q. State your name, please, sir f 
A. Davis, Eddie N. Davis. 
Q. Where do you live, Mr. Davisf 
A. 240 West 30th Street. 
Q. By whom are you employedf 
A. :Virginia Transit Company. 
Q. In what capacityf 
page 50 } A. Bus driver. 
Q. Bus driver Y 
A. Yes. 
Q. As I understand, you didn't actually witness this acci-
dent, did you Y 
A. No. 
Q. Did you come upon the scene of the accident after it oc-
curred? 
A. A few minutes after it happened, yes. 
Q. Did you stop there ¥ 
A. Yes. 
Q. At the time you stopped did you know then who was 
involved in the accident f 
A. No, sir. 
Q. Did you know Mr. Perry here, the defendant? 
A. Yes. 
Q. Did you recognize him at the scene? 
A. A few minutes after I got out of my car, yes. 
Q. When you got there did you-rather after you got there, 
did you observe the positions of the two vehicles involved in 
the accidenH 
A. Yes. 
Q. Describe that to his Honor as nearly as you can, where 
you found them Y Would it be easier to come down here and 
show these gentlemen 1 
page 51 ~ A. I think so, yes, sir. 
Q. Let this represent the plumbing truck and this 
black one Mr. Perry's car. Here are the points of the com-
pass. This is north, this south, this east, and this west ( in-
dicating}. These cars are not scaled to the size of the street, 
hut place the cars at approximately the position you found 
them. This would be Mr. Perry's automobile? 
A. And this is the truck? 
Q. Yes. 
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A. I stopped my car here and walked back and Mr. Perry's 
car was setting about this position, and the truck had passed 
on this way over near the sidewalk. That is about as near as 
. I can get it. 
Q. Do you mean to place Mr. Perry's car at a· slight angle ' 
to his right? 
A. Oh, yes. It looked like the truck had slued around. 
Q. Do you mean for the truck to be facing north or south Y 
A. Which is the front end T 
Q. This i~ the front end. 
A. Ob, approximately like that (indicating). 
Q. Did you notice any skid marks there, Mr. Davis! 
A. I did notice skid marks here from Mr .. Perry's car, from 
the back end all around here, from the sidewalk 
page 52 } over to where his car was approximately 18 feet. 
Q. Your best judgment was about 18 feet 7 
A. vVhat I could see. 
Q. Did you notice any other skid marks! · 
A. No, they were the o:nly skid marks there. 
Q. Suppose you take the stand awhile. 
A. All right. -1 
Mr. Vlormington: You may inquire, Mr. Bohannon .. 
CROSS EXAMINATION. 
Bv Mr. Bohannon: 
0 Q. You say you knew Mr. Perry? 
A. Yes, I have known Mr. Perry for awhile .. 
Q. For some time Y 
A. Yes, sir. 
Mr. Bohannon:· That is all. No further questions. 
I 
., 
page 53 } JESSE THOMAS PERRY, 
the defendant, having been first duly sworn, was 
examined and testified as follows : 
By Mr. "\Vormington: 
Q. You are Mr. Jesse T. Perry, are you noU 
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A. Yes, sir. · 
Q. · What is your age, Mr. Perry t 
A. Forty' nine. 
Q. Wher~ do you live? 
A. 230 West 30th Street. 
Q. 230 West 30th Street? 
A. Yes, sir. 
Q·. Of course, as I understand, you were driving your car 
which was involved in this accident. That is correct, isn't it? 
A. Yes. 
Q. Were you alone in your car at the time? 
A. Yes, I was. 
Q. By yourself Y 
A. Yes. 
Q. Where had you come from before the accident happened¥ 
A. I had come from Eason 's parking lot on Freemason 
Street. . 
Q. In the ·downtown area Y 
A. Yes. 
page 54 r Q. ·what was your destination? 
A. On my way home. 
Q. Where is your home with reference to where the acci-
<lent occurred Y 
A. About a block and a half. 
Q. On 30th StreeU 
A. Yes. 
Q. You live on 30th Street between Llewellyn and Omolmn-
dro A venues Y 
A. Yes. 
Q. If I understand the situation, before the accident oc-
curred you were heading east on 30th Street? 
A. Yes. 
Q. And Mr. Thompson was headed south on Dcbree Avenue; 
is that righU 
A. Yes. 
Q. As you entered the intersection approximately what was 
your speed? 
A. About 20 miles. 
Q. What, if anything, did you do as you cleared the inter-
section? · 
A. As I cleared the intersection I looked an<l <lidn 't sec 
anything, there was not anything in sight. 
Q. Did you look both ways,. both directions? 
A. Yes. 
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page 55 ~ Q. Was anything iu sight f 
A. No, nothing in sight. 
Q. Ts there a building on the northwest corner of the inter-
section Y 
A. Yes. 
Q. Approximately how far would you judge that building is 
from the edge of the street! 
The Court: Which streetY 
Mr. Wormington: Either street, sir. 
By 1\fr. Wormington : 
Q. Approximately how far would you say the east side of 
the building is from the west side of Debree Avenue? 
A. If this is the building here, from this side of the build-
ing to the edge of the street there is about 12 or 14 feet. 
Q. Fairly close to the edge of the streeU 
A. Yes. 
Q. At the time that you looked to your left and to your right 
and saw nothing there, approximately where was your car with 
reference to the intersection f 
A. About 20 or 25 feet from the intersection. 
Q. Back from the intersection Y 
A. Back from the intersection. 
Q. When you were in that approximate position, what is 
your best judgment as to how far you could see to 
page 56 } the left north of Debree A venue T 
· A. I would say about 50 feet. 
Q. You could see about 50 feet up there! 
A. Yes. 
Q. Did you look up as far as you could see when you were 
looking? 
A. I looked as far as I could see, yes. 
Q. Were there any cars there when you looked that wayY 
A. No. 
Q. Having seen no cars coming from your left or right, 
what then did you doY 
A. I continued on. 
Q. Did you change your speed appreciably! 
A. I don't think so, no. 
Q. About the same speed 7 
A. Yes. 
Q. Continued on about the same speed 7 
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A. Continued on about the same speed. 
Q. Approximately where would you judge your car was 
with reference to the intersection when you first saw the truck 
Mr. Thompson was driving? 
A. I would say the front of the car was four, possibly four 
or five feet over the straight line from curb to curb along the 
west side of Debree Avenue. 
page 57 ~ Q. I don't quite understand it. Do you mean-
A. May I show you Y 
Q. Yes, incleed. 
A. At ·this point here, in other words, about four or five in 
the intersection (indicating). 
Q. The front of your car was Y 
A. Yes. 
Q. Was where you have placed you as the driver approxi-
mately¥ 
A. I should say about on line here between the curbs. 
Q. You may take your seat. Your car was in that ap-
proximate position when you first saw Mr. Gildersleeve 's 
truck? 
A. Yes. 
Q. Being driven by Mr. Thompson? 
A. Yes. 
Q. Approximately where was this truck with reference to 
the intersection when you first saw iU 
A. I would say it was about 35 feet. 
Q. From where? 
A. About 35 feet from the line of the intersection across 
Debree Avenue. May I show you again Y 
Q. Yes. 
A. ('Vitness demonstrates with models). . 
Q. I see. You indicate 35 feet from the northern 
page 58 ~ edge of the intersection; is that correct, sir Y 
A. That is right. 
Q. Where was his truck at that time with reference to the 
center of Debree Avenue Y I don't believe there is a center 
line, but assuming there was a center line, where was his truck 
with reference to the center Y How was his truck situated with 
reference to an imaginary center line Y 
A. Slightly to his left. His left wheels were slightly to his 
left. 
Q. To the left of what? 
A. The imaginary line of the center. 
Q. Can you give me your best judgment as to his speed at 
that time? 
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A. He was coming pretty fast, I would say 30 to 35. 
Q. Thirty to 35 miles per hour Y 
A. Yes. 
Q. As soon as you saw him did you take any further action, 
or do anything else? 
A. I slammed on my brakes with all the strength I had. 
Q. As hard as you could 7 
A. Yes. 
Q. Did your car continue forward Y 
A. Yes. 
Q. And his truck continued ahead, or not Y 
page 59 } A. His truck continued across the front of my 
car. 
Q. Did it apparently change its speed as far as you could 
telU Did it increase its speed or slow down Y 
A. At the time of the impact it was going pretty fast. I 
~ould not tell ~ny decrease .. 
Q. Did it apparently decrease its speed from the time you 
first saw it until the time of the impact? 
A. No. 
Q. Did j,·ou hear any sound of tires or brakes squealing 
from the truck, not your car? 
A. No, I didn't. 
Q. How did the vehicles come together Y 
A. Like this (indicating with models). 
Q. This is the right door of the truck, I take it, and the left 
front of your car? 
A. Yes. 
Q. Was that the initial point of impact 7 
A. That was the initial point of impact. 
Q. Do you mean to have the truck at an angle in Debree, or 
not? You have it at a slight angle. Did you intend for it to 
be at an angle like thatT 
A. At the moment of impact, yes, it was a slight angle. 
Q. Did your car move in an easterly direction appreciably 
after the impact T 
page 60 } A. About 18 feet. 
Q. Your car continued ahead 18 £eeU 
A. Skidded. 
Q. I mean after the impact Y 
· A. No, it didn't. 
Q. You spoke of it skidding about 18 feet. When did it 
skid 18 feet? 
A. Before the accident occurred. 
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Q. What I am interested in now is the movement of your 
car after the impact T 
A. After the impact . it didn't move up but very little, if 
any, possibly maybe two feet. 
Q. East! 
A. Yes. 
Q. Did it move in any other direction °l 
A. Slightly to the right. 
Q. Slightly to the south Y 
A. Yes. 
Q. Did your car end up straight in the road there in an ~ast 
and west direction or at an angle? 
A. At a slight ang-Ie. 
Q .. 'rhat was a sidewise movement you were just talking 
about? 
A. Yes. 
Q. "\:\7hat movement, if any, did the truck make 
page 61 ~ after the initial impacU 
A. Swerved to its left and came to rest near a 
fire hydrant on the southeast corner of Debree and 30th. 
Q. About how far would you judge the truck to be, the left 
side of the truck to be, from tlle eastern edge of Debree 7 
A. About six feet. 
Q. Could you tell approximately where the rear of the 
truck was with reference to the intersection? 
A. I would say about six feet from the intersection. 
Q. In which direction, sirf 
A. North. May I show you? 
Q. Yes, show me on the diagram. 
A. He came over this way and came to rest over here. 
Q. You m~an at that time the rear of the truck was six feet 
from the intersection? Show me where it went, what point to 
what point? 
A. About like this (indicating). 
Q. You mean this, I take it, as six feet from the southern 
edge of the intersection? 
A. Yes~ 
Q. W onld that be correctf 
A. Yes. 
Q. Approximately six feet from tl1e left side would be ap-
proximately six feet from the eastem curb of De-
page 62 ~ hree A venue Y 
A. Of Debree Avenue. 
Q. Mr. Perry, Mr. Thompson I1as testified, as you heard, 
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that immediately after the accident you went up and said you 
had never seen him at all. Did you make such a statement! 
A. No, I did not. 
Q. You deny making it t 
A. I didn't make it. 
Q. Did you see him. before that or see his truckY 
A. I saw his truck. At that moment I applied my brakes. 
I didn't see him the first time I looked, but did see him before 
the accident otherwise I would have had no reason to apply my 
brakes. The first time I looked I didn't see him, but an in-
stant later I did or I would not haYe applied my brakes. 
Q. You applied your brakes some distance out of the inter-
section? · 
A. Yes. 
Q. When you first looked to your left did you look as far 
as you could see up the street Y 
A. Yes. 
Q. When you looked up there you saw no vehicle in sightY 
A. No. · 
Q. There was none there, sir? 
A. No, sir. 
page 63 } Q. Did you notice your skid marks or did you 
notice any skid marks at the sceneY 
A. Yes, I did. 
Q. Where were they? What was their approximate loca-
tion? 
A. I would say they started about nine or ten feet into-
west into 30th Street right on out about 9 feet into Debree Ave-
nue to a point here (indicating). 
Q. In other words, you tell us they started at a point ap-
proximately 9 or 10 feet, you say, west of the western edge of 
the intersection t 
A. That is right. 
Q. And extended from that point to about nine or ten feet 
east into the intersection I 
A. Yes. 
Q. Were they in a straight line or a curved line? 
A. In a straight line. 
:M:r. Wormington: Now, your Honor, we have agreed on 
·damages incidentally. . 
The Court: Do you want to put that in 7 
Mr. Wormington: Yes, sir. 
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By Mr. Wormington: 
Q. This is the total of the damages to your car, this figure 
at the bottom (handing· paper to witness)? 
page 64 ~ A. Yes. 
Q. Was that work actually accomplished? 
A. It was. 
Q. Your car has been repaired? 
A.. Yes. 
Q. And that amount has been paid? 
A. Yes. 
Mr. Wormington: We offer it in evidence, your Honor. 
The Court: Exhibit D-1. 
Mr. Worming-ton: It is a little confusing. ..Would you, 
for the pu:ri;>ose of the jury, circle it! There are two or three 
totals there.' Here is the proper total here (indicating). 
The Court: I put a circle around the total which shows 
$265.83. 
Mr. ·wormington: That is right. 
By Mr. Wormington: 
Q. Now, Mr. Perry, were you injured in the accidenU 
A. Yes, I was. 
Q. What did your injury consist off 
A. A blow in the left temple. 
Q. How did you get that, do you know? 
A. That was caused by the impact of the vehicles coming 
together at the time I applied my brakes or right 
page 65 ~ after I applied my brakes. 
Q. What did your temple hit? 
A. Hit the post in the left-hand door. 
Q. Your body was thrown to your left f 
A. Yes. 
Q. And the left temple struck the left door post? 
A. Yes, between the panels of glass. 
Q. Did you seek any medical attention as a result of the 
injury? 
A.. Yes. 
Q. When did you first seek any medical attention? 
A. I went to Dr. Oast the following day. 
Q. What were your symptoms at the time, immediately 
after the accident? 
A. Had pain in that area, and had headaches. 
Q. Anything else t 
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' A. Well, it was swollen .. 
Q. Were you injured in any other wayf 
A. No. 
Q. In your body? 
A. No. . . 
Q. After seeing Dr. Oast did you seek any further medical 
attention? 
A. No, I didn't, not at that time; He looked at it and said 
that they were bad bruises there, but he assured 
page 66 ~ me it would be all right. · · 
Q. What happened after that? 
A. I waited for five or six weeks. 
Q. What happened in that-interval Y 
. A. In the meantime the swelling continued as it was the day 
afterwards, but after that it was not so bad. The swelling de-
creased, and during tl1at five weeks I became alarmed and I 
went back to see Dr. Oast, at which time he made an appoint-
ment for me to see Dr. Thomson. 
Q. Diel Dr. Thomson examine you as a result of that f 
A. Yes .. 
Q. Did he prescribe any treatment T 
A. Yes. 
Q. Don't tell us about that. We will get that later. He did 
prescribe treatment? 
A. Yes. 
Q. Did you follow his advice Y 
A. Yes. 
Q. Have you more or less completely recovered? 
A. Yes, I believe I am better. The swelling is gone. 
Q. Since the last examination by Dr. ThomsQn you have had 
no further medical attention, I take it 7 
A. No. 
Q. I hand you a bill from Dr. William H. Whit-
page 67 } more for $20.00 Y Was that incurred as a result of 
this accident? 
A. Yes. 
Q. Has that been paid by you? 
A. Yes. 
Mr. Wormington: I introduce that. 
The Court: Exhibit D-2. 
By Mr. Wormington: 
Q. I show you a bill from Dr. Thomson for $15.00, dated 
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September 25th. Was that in connection with the treatment 
that you had f 
A. Yes. 
Q. Has that been paid ·r 
A. Yes. 
The Court: Exhibit D-3. 
By Mr. Wormington: 
Q. I show you a receipt from the Medical Arts Pharmacy 
in the amount of $2.54. What was that for? 
A. A prescription for Ben Gay I got. 
Q. Did you get that as a result of your examination by Dr. 
Thomsonf 
A. Yes. 
The Coul't: Exhibit D-4. 
By Mr. Wormington: 
Q. This was all incurred in connecti:on with the injuryf 
A. Yes. 
page 68 ~ Q. Did you lose any time from work? 
A. No. 
Q. And you are not claiming any, are you 1 
A. No, sir. 
Mr. W ormingion: "What I am trying to do is to avoid this 
problem about the doctor. He hasn't arrived. Is it all right 
to go on with that? 
l\fr. Bol1annon·: Yes. Do you want to wait on the doctorf 
Mr. Wormington: No. Your Honor, he has agTeed to let 
this report in evidence as Dr. Thomson's testimony. 
The Court: Exhibit D-5. 
Mr. Wormington: He will agree that Dr. Thomson would 
so state if he were present. 
The Court: AU right. Do you want to read it 1 
The Witness: I was just going to ask if it should be read? 
Mr. W orming'ton: I think it is a good idea. This is from 
Dr. James L. Thomson and Dr. John Oast. Dr. Thomson is 
a brain specialist. 
(The papers were read.) 
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Mr. Wormington: Would your Honor bear with 
}Jage 69 } me long enough· to let me call his office and excuse 
him? 
Mr. Bohannon: He is not coming anyway. 
The Court : No, I suppose not. 
Mr. Worming-ton: That is all. Thank you, sir. You may 
inquire, Mr. Bohannon. 
CROSS EXAMINATION. 
By Mr. Bohannon: 
Q. Mr. Perry, the other evidence in the case was that Mr. 
Gildersleeve's truck was hit from the door to the rearY 
A. Froin about the door back. 
Q. Also the officer testified that you had skid marks ten feet 
back of the car. I believe you said eight or nine Y 
A. I believe I said nine or ten. 
The Court·: You testified to eight or nine br t~n, I believe. 
By Mr. Bohannon: 
·Q. When you saw Mr. Thompson you were more than ten 
feet baci, were you noU 
A. I wouldn't say I was more than ten feet back. 
Q. It takes a few seconds to react in putting on 
page 70 } brakes? 
A. Yes, it does. 
Q. Is that true? 
A. Yes. 
Q. Is it true that Mr. Thompson was about two.;.thirds across 
when he was hit, as the officer said, on the rig·ht side from the 
door back! 
A. Yes. 
Mr. Bohannon: That is all. Thank you. 
RE-DIRECT EXAMINATION. 
Bv Mr. Wormington: · 
· Q. Let me ask you one other question if I may. Who entered 
the intersection first? 
A. I did. 
Q. You did, sir? 
A. Yes, sir. 
40 Supreme Court of Appeals of Virginia. 
Mr. Wormington: All right, sit down. 
page 71 }-
* 
(Court and counsel retired to chambers.) 
Mr. Wormington: I expect I had better renew my motion 
to strike on the same grounds as heretofore stated. I assume 
the Court will overrule it and I note an exception. 
The Court : Overruled. It will be so noted. 
page 72 ~ EXCEPTIONS TO INSTRUCTIONS .. 
Mr. Wormington: The defendant objects and excepts to the 
granting· of any instruction predicated on a recovery by the 
plaintiff for his injuries on the g-rounds that he is guilty of con-
tributory negligence as a matter of law and hence is not en-
titled to recover in any event. 
The defeI.1dant objects and.excepts to the ruling of the Court 
in refusing instruction D-2 offered as amended on the grounds 
that this is a correct statement of the law based on the author-
ity of the Independent Cab Company v. Barksdale, 177 Va., 
587, in that under no circumstances, according to this evidence, 
as a matter of law, does the plaintiff have the right of way, 
and under such the instruction is correct as has been drawn,. 
amended and offered . 
. The defendant objects and excepts to the ruling of the Court 
in granting instruction D-2-a on the grounds that the instruc-
tion D-2 as offered is a correct statement of the law, secondly 
nothing is said in the instruction concerning specific alterna-
tives wherein the two vehicles didn't reach the in-
page 73 ~ tersection.at approximately the same time . 
• 
A Copy-Teste : 
H. G. TURNER, Clerk. 
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